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EXECUTIVE SUMMARY
Audit of Selected Aspects of the Federal Bureau of
Investigation’s National Instant Criminal Background
Check System

Our audit separately determined that the FBI’s periodic
audits of POC state compliance with firearms background
checks are sufficient for their purpose.

Objective
The objectives for this audit were to determine: (1) the
circumstances under which the transfer of a firearm to a
purchaser who did not meet the purchaser’s home state
legal age requirement occurred in Colorado during 2019,
and how to mitigate the risks associated with prohibited
firearm sales to out-of-state purchasers; and (2) whether
the Federal Bureau of Investigation (FBI) appropriately
evaluates Point of Contact (POC) state compliance with
firearms background checks.

Recommendations
Our report contains one recommendation for the FBI to
strengthen controls over the sale of firearms to out-ofstate purchasers by updating the NICS background check
to verify age requirements of an out-of-state firearm
purchaser’s state of residence and state of sale to ensure
basic age eligibility. We requested a response from the
FBI and offered ATF a chance to respond to our draft
audit report. Those responses can be found in
Appendices 4 and 5, respectively. Our analysis of their
response is included in Appendix 6.

Results in Brief
Under federal law, Federal Firearms Licensees (FFLs) are
responsible for ensuring that firearms transfers meet the
legal age requirements of both the purchaser’s state of
residence and the state in which the sale occurs. In April
2019, an FFL in Colorado transferred a firearm to an
18-year old resident of Florida, apparently without first
verifying the age eligibility of the purchaser’s state of
residence, which was 21 years of age for the type of
firearm purchased. Subsequently, the purchaser
allegedly made threats against Colorado schools,
resulting in a manhunt, the lockdown and closure of
hundreds of schools, and ultimately ending in the death
of the purchaser by an apparently self-inflicted gunshot
wound.

Audit Results
Depending on the willingness of state governments to act
as a liaison for the NICS, FFLs contact either the FBI or a
designated state POC to initiate background checks on
individuals purchasing firearms. The FBI periodically
audits the POC state agencies to determine compliance
with NICS requirements. In addition, the NICS has an
appeals process for purchasers who believe they were
inappropriately denied.
Based in part on a request from Colorado Congressional
Representatives, we reviewed an April 2019 transfer of a
firearm to an out-of-state resident. We also reviewed the
FBI’s audits of POC state background checks.

Our audit found that the National Instant Criminal
Background Check System (NICS) does not automatically
verify out-of-state purchasers’ eligibility for firearms
purchases under the age requirement of their state-ofresidence. As a result, if an FFL errs in assessing
compliance with this age requirement, a firearm may be
transferred in violation of federal law to an out-of-state
purchaser that the purchaser was prohibited from buying
by their home state. We believe that improving the NICS
age verification process could mitigate the risk of future
improper firearm transfers.

Firearm Transfer in Colorado
An 18-year-old Florida resident purchased a firearm in
Colorado during April 2019. Florida law requires that
purchasers of firearms must be 21 years of age. It
appears that the FFL did not verify whether the purchaser
met the age requirement for Florida, as required by
federal law. The NICS relies solely on FFLs to verify age
i

determined that the FBI had an effective process for audit
recommendation implementation and corrective action.

eligibility for both states for out-of-state sales. If an FFL
makes an error in determining state age requirements,
the NICS does not have an automatic check to identify the
error.
FBI’s Evaluation of POC States
We reviewed FBI NICS audits of POC states to ensure that
those audits properly assess compliance with
requirements for the states’ completion of background
checks. We found that FBI NICS audits adequately tested
requirements for POC states as set forth in applicable
laws, regulations, rules, policies, and procedures. We also
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Introduction
The National Instant Criminal Background Check System (NICS) is used by Federal Firearms Licensees,
among others, to determine whether a prospective firearms purchaser is legally prohibited from doing so.
The process begins when the person provides a dealer with photo identification and a completed Bureau of
Alcohol, Tobacco, Firearms and Explosives (ATF) Form 4473. The form asks questions corresponding to the
categories of persons prohibited by federal law from possessing firearms. If a prospective purchaser
answers “yes” to any questions, the sale must be denied. 1 Otherwise, the FFL contacts either the Federal
Bureau of Investigation (FBI) or a designated state Point of Contact (POC) to initiate a NICS background
check on the purchaser. As depicted in the following exhibit, of the 56 states, territories, and District of
Columbia, there are 36 non-POC states, 13 full POC states, and 7 partial POC states, which are defined on
the next page.

Exhibit 1: NICS Participation Map

In its response to the draft report, as shown on page 27 of this final report, ATF states that Florida is not a
“Full POC State” because of an exception related to pawn redemption.
a

Source: FBI

Where the state government has not elected to serve as a POC, the FFLs initiate a NICS background check by
contacting the FBI for the NICS check. The FBI conducts the NICS check and determines whether the sale
1 This is a unilateral denial by the Federal Firearm Licensee in accordance with Federal law, and the search of NICS is not
authorized in these situations.

1

would violate state or federal law. Where the state government has agreed to serve as the POC for the
system, the FFLs contact the state POC for firearm transfers. A full POC state is responsible for conducting
all required background checks, within the state, in accordance with state and federal laws.
This includes conducting the NICS check and updating NICS with the final results. Additionally, some POC
states coordinate the recovery of firearms improperly transferred with the ATF. 2

Congressional Request
In July 2019, five Members of Congress from Colorado, a POC state, requested that the Office of the
Inspector General (OIG) review the successful purchase of a shotgun in Colorado by an 18-year-old resident
of Florida in April 2019, even though Florida law required that an individual be 21 years or older to purchase
any firearm, and federal law prohibits the transfer of firearms to individuals who do not meet their home
state’s age requirement. In addition, the Members of Congress asked that the OIG examine what can be
done to prevent legally prohibited sales to out-of-state residents in the future.
The Colorado Congressional Representatives also requested a review of the FBI’s audits of POC state
background checks on behalf of the NICS. The Members from Congress noted a lack of publicly available
information about the effectiveness of POC state background checks and referred to a 2018 Government
Accountability Office report that found the denial rate for POC state background checks was approximately
one-third the denial rate for FBI checks. 3 The FBI conducts POC state audits to evaluate whether POC states
are properly complying with the NICS’s requirements. However, these FBI audits are not published because
the FBI considers the reports sensitive.
Under federal law, individuals are prohibited from buying a long gun when they are below the age of 18,
and a handgun when they are below the age of 21. Also, individuals may not purchase a rifle or shotgun
outside their state of residence unless the sale, delivery, and receipt fully comply with the legal conditions in
both the state of sale and the buyer’s state of residence. 4 As a POC state, the Colorado Bureau of
Investigation (CBI) is responsible for completing background checks for all firearm transfers in the state.

Office of the Inspector General Audit Approach
Our audit objectives were to determine: (1) how the firearm transfer occurred in Colorado during 2019 and
what can be done to mitigate the risk of improper sales to out-of-state residents and (2) if the FBI
appropriately evaluates POC state compliance with firearms background checks.

Some POC states are partial contact states. These states agreed to serve as a POC for handgun sales but not for long
gun sales. The FFLs contact the designated state POC for handgun transfers and the NICS directly for long gun transfers.
2

Few Individuals Denied Firearms Purchases Are Prosecuted and Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF)
Should Assess Use of Warning Notices in Lieu of Prosecutions, GAO, Law Enforcement Report 18-440 (September 2018).

3

4

18 U.S.C. § 922(b)(3).

2

Audit Results
We determined that the automated NICS background check does not include verification that an out-ofstate purchaser meets the age requirements in the purchaser’s state of residence, as required by federal
law. It further appears that, in April 2019, the Colorado FFL that made the transfer to the 18-year-old Florida
resident also did not verify the individual’s age eligibility under Florida law. To mitigate the risk of
recurrence, we recommend the FBI strengthen controls over the sale of firearms to out-of-state purchasers
by updating the NICS background check to verify age requirements of an out-of-state firearm purchaser in
both the purchaser’s state of residence and the state of sale to ensure basic age eligibility.
Congressional members also requested that we determine if the FBI appropriately evaluates POC state
compliance with firearms background checks. We therefore assessed the FBI’s periodic audits of POC state
compliance and concluded that these audits are appropriate and sufficient for their purpose.

Firearm Transfer in Colorado in April 2019
The following is a chronology of events leading up to the April 2019 transfer of a firearm. By way of
background, in 2011, ATF issued a Federal Firearms License to a seller of firearms in Colorado (the FFL). On
June 21, 2016, the FFL was burglarized and at least 31 firearms were stolen. The ATF subsequently
inspected the FFL for the first time and found that the FFL’s records for the acquisition and disposition of
firearms were unreliable, which called into question the number of firearms actually stolen. In a September
20, 2016 inspection report, the ATF identified a total of 15 violations, including that the FFL:


had errors on all 1,125 ATF Form 4473s generated during the inspection period of June 21, 2015,
through June 20, 2016; 5



did not ensure complete records for 146 acquisitions and 646 dispositions; and



improperly transferred a firearm to a purchaser who was not a resident of Colorado and failed to
comply with legal conditions to purchase a firearm in both Colorado and the purchaser’s state of
residence, which was Illinois.

In September 2016, the ATF conducted a warning conference with the FFL during which the inspection
violations and necessary corrective actions were discussed. 6 In a September 28, 2016, letter to the FFL, the
ATF warned the FFL to anticipate future inspections in the interest of ensuring compliance. The September
20, 2016, ATF inspection report, noted that, regarding the improper transfer of a firearm in Colorado to the

The ATF Form 4473 is completed by the purchaser of a firearm and is then certified by an FFL. The form contains the
purchaser’s identifying information, an affidavit stating that the purchaser is eligible under federal law, responses to
questions about sale prohibitors, and details of the firearm to be sold.
5

A warning conference is an administrative action the ATF can take based on violations found during a compliance
inspection. The ATF requires the FFL to meet with ATF officials at an ATF office to discuss the violations, corrective
actions, and the potential for revocation of the FFL’s license.
6
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Illinois resident as described above, the FFL said at the warning conference that in the future purchaser
eligibility in both Colorado and the state of residence would be verified.
With the foregoing background about the FFL, on April 15, 2019, an 18-year-old resident of Florida
approached the FFL to purchase a 12-gauge shotgun. The Florida resident completed an ATF Form 4473
disclosing that the purchaser was a Florida resident. A copy of a blank Form 4473 can be found in Appendix
3 to this report. The FFL contacted the CBI and requested a background check. The FFL did not separately
assess the purchaser’s eligibility under Florida law. The CBI performed a background check through the
NICS and provided electronic notification to the FFL that the transaction was approved. The electronic
approval notification stated only that the transaction was approved and contained no information regarding
the basis of the approval. 7 The FFL then sold the firearm to the Florida resident.
The next day, April 16, 2019, hundreds of Colorado schools instituted lockouts and closures because of a
perceived threat from the purchaser, whom law enforcement officials alleged at a press conference was
“infatuated” with a 1999 massacre at Columbine High School in Colorado and had made threats towards
schools in the Denver area. 8 An extensive search for the purchaser ensued, ending on April 17, 2019, when
the purchaser was found dead from an apparent self-inflicted gunshot wound. The FFL who sold the shotgun
stated that the purchaser had passed the required criminal background check. However, as noted above,
the federal Gun Control Act states that individuals are prohibited from buying a rifle or shotgun outside of
their state of residence unless "the sale, delivery, and receipt fully comply with the legal conditions of sale in
both such States," and although Colorado allows the sale of a long gun for individuals ages 18 and older,
Florida law requires that an individual be age 21 or older to purchase a firearm. 9 The sale of the firearm by
the FFL to the Florida purchaser thus appears to have violated the federal Gun Control Act. 10
Despite the purchaser’s apparent ineligibility under Florida law, neither the NICS nor the CBI denied the
Florida resident’s firearms purchase because the system of controls over such sales does not assess
whether there are any applicable state law age limitations. 11 Rather, the NICS system relies on FFLs to

7 A basis of approval is not provided in a response to an FFL. The FFL only would receive a “proceed” response on an
approval.

On April 20, 1999, two Columbine High School students opened fire inside their school killing 13 and wounding 23
others before killing themselves.

8

9

18 U.S.C. § 922(b)(3) and Florida Statutes, Title XLVI, Chapter 790.065 (2019)

A lawsuit filed in 2018 by the National Rifle Association of America, Inc. (NRA) sought to enjoin the State of Florida
from enforcing its law to prohibit NRA members between the ages of 18 and 21 from purchasing firearms. The NRA
asserted that the Act's "age-based ban" violates the Second and Fourteenth Amendments of the U.S. Constitution. Both
parties to the lawsuit filed Motions of Summary Judgment on September 3, 2020. On June 24, 2021, the Court issued an
opinion in which it rejected the NRA’s constitutional challenge to the statute, granted summary judgment in favor of
defendant Rick Swearingen, Commissioner of the Florida Department of Law Enforcement, and dismissed the NRA’s
claims with prejudice. NRA v. Swearingen, No. 4:18-cv-00137 (N.D. Fla. June 24, 2021). On July 7, 2021, the NRA filed an
appeal.
10

The NICS Section would not have provided a final status to Colorado as they are a full-POC State which utilizes NICS to
conduct their background checks; however, they conduct their own research and determine the final status. NICS does
not assess whether there are any applicable state law age limitations; however, if the federal age requirement is not met
11

Continued
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understand and apply the laws of both the state of sale and the home state of the purchaser. To this end,
the instructions to FFLs on ATF Form 4473 state, “In determining the lawfulness of the sale or delivery of a
rifle or shotgun to a resident of another State, the transferor/seller is presumed to know the applicable
State laws and published ordinances in both the transferor’s/seller’s State and the transferee’s/buyer’s
State.” 12 The instructions further provide that the FFL “should NOT contact NICS and must stop the
transaction if there is reasonable cause to believe that the transferee/buyer is prohibited from receiving or
possessing a firearm… .”13 For the April 2019 Colorado transaction, it appears that the FFL did not ensure the
Florida resident was eligible to purchase a firearm in both Colorado and Florida.
The initial NICS check for all transactions addresses 10 federal “prohibitors” listed in Appendix 2, including
any applicable state law restrictions that pertain directly to these 10 federal prohibitors. This initial NICS
check also confirms that the purchaser meets the federal minimum purchase age of 18 for long guns and 21
for handguns, but because none of the 10 federal prohibitors pertains to age, the NICS does not check any
additional state law age restrictions that may be higher than the federal minimum age requirements. 14
Instead, as described above, the NICS presumes that the FFL has determined, using state legal information
posted by the ATF on its website, whether the relevant state age requirements have been met. 15 After the
Florida purchaser was found deceased, the FBI assessed the extent to which the NICS contributed to
completion of the transaction, and it identified no failures in the processing of the NICS background check.
The ATF also subsequently investigated the transaction, but its report did not determine whether the sale
was improper because, according to an ATF official, ATF has not issued guidance to the firearm industry
regarding the Florida law that imposes the relevant age requirement for purchasing a firearm. We did not
review the ATF’s position on this matter as part of this audit.
In 2019, the ATF conducted another full scope compliance inspection on the FFL. The inspection focused on
sales from June 11, 2018, through June 10, 2019. For sales during the inspection period, the ATF reported
that the number of violations decreased from the prior inspection and there were no missing firearms, no
prohibited transfers of firearms, no significant NICS violations, and no violations where there was an
immediate public safety concern. Although the April 2019 sale in question was included in the inspection,
the ATF previously did not determine whether it was prohibited. The ATF inspection did determine that the
FFL failed to retain proper documentation for 83 of 812 firearm transfers (10.2 percent) made from June 11,
2018, through June 10, 2019. 16 The ATF decided not to revoke the FFL’s license because the exact findings
were not repeated from the previous inspection, the number of exceptions had decreased, and the FFL had
based on the date of birth only, NICS would have provided an error message. In this scenario, a NICS Transaction
Number is not generated; therefore, the transaction would neither be denied nor cancelled.
ATF Form 4473 is a Firearms Transaction Record. A potential purchaser of a firearm completes the form with
personal information, and the FFL uses the information on the form to determine whether a purchaser is prohibited by
Federal or State law from receiving a firearm.

12

13

Ibid.

14

18 U.S.C. § 922(b)(1).

In the case of the April 2019 sale to the Florida resident, the CBI informed us that it reviewed its background check for
the sale and found that its examiner met the CBI’s lawful obligation to establish that the purchaser did not violate the
federal prohibitors.

15

The 83 transfers without proper documentation were transfers for which the FFL could not provide an ATF Form 4473
such as that provided for the April 2019 sale in question.

16
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made “vast improvement.” Instead of revoking the FFL’s license, in September 2019 the ATF held a second
warning conference with the FFL during which the FFL explained how the violations from this most-recent
inspection had been remedied. An ATF official told us that holding such a warning conference is consistent
with how ATF generally handles similar circumstances with its FFLs. 17
Given the circumstances described above, we believe the FBI can strengthen controls over the sale of
firearms to out-of-state purchasers, to ensure compliance with state law, through changes to the NICS to
check all relevant state age requirements, including compliance with both state-of-residence and state-ofsale age requirements. In a circumstance such as the Colorado sale to the Florida resident, the current
system of controls relies solely on FFLs to understand and ensure compliance with the law in both the state
of sale and the home state of the buyer. As a result, if an FFL initially errs in assessing compliance with state
legal requirements, as was the case with the Colorado transaction, the NICS has no means to identify and
correct the error when conducting the subsequent background check.
We asked Criminal Justice Information Services (CJIS) officials if they are able to modify the NICS to
automatically check the age requirement for an applicant’s state of residence and state of sale. Those
officials told us that several factors would require consideration before such a modification could be made.
These factors include:


Additional research and testing to determine how extensive the system change would be and the
impact on POC states.



Research of regulations and statutes and coordination with ATF to determine an acceptable course
of action.



A determination of additional data collection required for the background check, which may
necessitate a regulatory change.



An effort by the FBI NICS Section to initially collect and continuously update state age requirements,
which the CJIS officials said will likely require Office of Management and Budget approval.

We believe the April 2019 sale in Colorado demonstrates that there currently exists a significant risk of
noncompliance with federal and state law under the current system of controls for firearms sales, and that
there may be an opportunity for improvements to the NICS system to mitigate that risk. We therefore
recommend that the FBI update the NICS background check to verify that an out-of-state firearm purchaser
meets the legal age requirements of both the purchaser’s state of residence and the state of purchase to
ensure basic age eligibility. Strengthening the NICS controls to include state legal age requirements checks
will reduce the risk of improper transfers of firearms to purchasers who do not satisfy the age requirements

As of the time of this report, the OIG is conducting an audit of ATF’s criminal investigation referrals and revocation of
licenses for FFLs. The preliminary objectives are to assess ATF’s: (1) risk-based approach for managing FFL inspections,
(2) procedures and practices for managing and processing FFL criminal referral and disciplinary actions, and
(3) processing of FFL revocations.
17
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of their home states by eliminating the need to rely solely on FFLs to ensure compliance with age
requirements.

FBI’s Evaluation of POC States
The OIG’s examination of the FBI’s audits of POC state background checks on behalf of the NICS tested the
FBI’s performance in four areas: (1) audit selection, frequency, and quality; (2) corrective action on audit
recommendations; (3) POC state compliance with NICS policy; and (4) oversight of delayed denials.

Audit Selection, Frequency, and Quality
CJIS policy is to audit each POC state every 3 years. We assessed CJIS’s completed and planned audit cycles
for Fiscal Years (FY) 2014 through 2022. We found that CJIS conducted audits of all POC state agencies every
3 years in accordance with its audit cycle policy. An alternative approach to scheduling POC state audits
would be to schedule the audits based on perceived risks among the POC states. However, we believe the
3-year audit cycle provides adequate oversight and mitigates potential risks associated with CJIS not using a
risk-based method to select states to audit.
We reviewed the FBI’s NICS audits of the Florida Department of Law Enforcement and the CBI. We reviewed
these states’ audits because those two states were associated with the April 2019 sale discussed previously.
The two audits were conducted during FY 2018, prior to the previously discussed sale. The next scheduled
audits for both states were to occur in FY 2021. For those audits, the FBI provided to us its guides for
performing the review, the support for its findings, and evidence of the corrective actions taken to address
the audit findings. We reviewed these documents and determined that, in accordance with FBI
requirements, the audits adequately tested requirements for POC states as set forth in applicable laws,
regulations, rules, policies, and procedures. We concluded that the FBI appropriately evaluated POC state
compliance with firearms background checks and proper use of the background check system. We based
this conclusion on our review of the two audits we selected.

Audit Recommendation Implementation and Corrective Action
CJIS officials told us that all audited POC states have responded to its audit recommendations with
appropriate corrective actions. We reviewed the system for accomplishing corrective action, which begins
when CJIS issues a draft report to a POC state along with a request for a response to any recommendations.
The POC state provides a response specifying the planned and completed corrective actions for each
recommendation. CJIS analyzes the response and then issues a final audit report reflecting both the audit
findings and corrective actions. For final reports where the corrective action has not been completed, a
Compliance Evaluation Subcommittee, made up of federal, state, local, and tribal criminal justice
representatives, evaluates corrective action on the audit findings. The Subcommittee makes specific
recommendations to an Advisory Policy Board concerning sanctions that should be imposed on POC states
that are not in compliance. 18 The Subcommittee also determines when all necessary corrective actions have
been completed. If an agency is unable to implement a satisfactory corrective action plan, the resolution
process is escalated to a higher body within the state government until the audit finding has been corrected.

The Advisory Policy Board is responsible for reviewing appropriate policy, technical, and operational issues related to
CJIS Division programs. After its review, the Board makes recommendations to the Director of the FBI.

18
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Within each POC state, this resolution process could be resolved by the Governor or state Attorney General.
We concluded that this system for accomplishing needed corrective action is designed to ensure that POC
states efficiently implement the CJIS NICS audit recommendations.
To test the CJIS corrective action system, we reviewed the corrective actions for the CJIS Audit Unit’s
September 2018 final NICS audit report on the CBI. We found that as of December 2019, the CBI had
completed the CJIS audit’s recommended corrective actions. 19 To further test the CJIS corrective action
system, we reviewed the corrective actions for 21 additional NICS audits. We found that, as of June 2019,
appropriate recommended corrective actions were in progress but not yet fully completed for 1 report; 6
reports did not have findings of non-compliance and thus corrective action was not necessary; and
corrective actions for the remaining 14 reports had been implemented. In December 2019, the Compliance
Evaluation Subcommittee held a meeting and concluded that corrective actions for the remaining 14 reports
were fully completed.

POC State Compliance with NICS Policy
The FBI identified several actions it regularly takes to ensure POC states’ on-going and future compliance
with NICS policy. FBI officials told us and we confirmed that they:


work closely with agencies to assist in answering any compliance concerns;



frequently receive and respond to follow-up calls and emails from agencies months and years after
an audit and provide assistance;



frequently refer agencies and contributing agencies to subject matter experts within the FBI to assist
with system, procedural, and training concerns;



assist all states and federal agencies with any NICS-related questions, as well as hosting a NICS User
Conference in 2018; and



host multiple on-site and teleconference training sessions with agencies throughout each year.

The FBI officials also told us and we confirmed that they work closely with the ATF to address any
overlapping concerns. This can include both the FBI and ATF coordinating on selected FBI NICS audits,
exchanging information on states' findings, and taking any actions within each agency's purview to address
compliance. 20

None of the recommended corrective actions that were implemented during this time period pertained to actions
taken by CBI during the April 2019 sale.

19

Other actions can include following-up with the ATF regarding legal and policy interpretations identified during an
audit and the FBI and ATF coordinating to revoke a state’s alternate permit status. Alternate permits qualify as
alternatives to the background check requirements. For example, in Arizona, a concealed weapons permit qualifies as
an alternative to the background check requirements of the Brady Act.

20
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As discussed in the previous subsection, the FBI reports POC findings and recommendations to the
Compliance Evaluation Subcommittee consisting of federal, state, local, and tribal criminal justice
representatives for review.

Oversight of Denied Transactions
When a POC state issues a denial to an FFL, it is required to also transmit the denial message to the FBI. The
FBI maintains but does not follow-up with the POC about the denial message. 21 For the period 2011 through
2019, the FBI’s audits of the 20 full or partial POC states identified 2 instances of denial notices not being
correctly reported to the FBI. These findings appeared in a 2011 audit of Maryland and a 2017 audit of
Connecticut. Maryland was subsequently audited in 2014 and 2017 with no recurrence of the finding.
Connecticut was scheduled to have a subsequent audit in FY 2020, but it was postponed because of the
COVID-19 pandemic. It was rescheduled for August 2021. Connecticut implemented the recommended
corrective action based on that 2017 audit and has subsequently submitted NICS Denial Notifications to the
FBI.
FBI officials told us that, for POC state audits conducted from 2011 through 2019, the FBI determined that
10 full and 3 partial POC states complied with federal and state denial criteria. 22 During the same period,
the officials said that three full and four partial POC states had at least one finding related to failing to apply
criteria. 23
To verify these assertions, we judgmentally selected seven states, and reviewed three audit reports for each.
We found that for these seven states, the FBI provided accurate results to the states. 24

Prospective firearms buyers may be denied a purchase based on either a state or federal prohibition on the sale of a
firearm to that buyer. The NICS has an appeals process for purchasers who believe they were inappropriately denied.

21

The full POC states were California, Florida, Hawaii, Illinois, New Jersey, Oregon, Pennsylvania, Tennessee, Utah, and
Virginia. The partial POC states were Maryland, New Hampshire, and Wisconsin.

22

The full POC states were Colorado, Connecticut, and Nevada. The partial POC states were Iowa, Nebraska, North
Carolina, and Washington.

23

Our audit also sought to determine the answers to several other questions that were included in the Congressional
request: (1) which POC states have a high number of sales to prohibited persons; (2) how frequently sales to prohibited
persons occur; (3) what the NICS audits have determined regarding POC state actions after a delayed denial; and (4) how
many illegal firearms have been transferred in delayed denials, and of those, how many have been removed from
prohibited possessors. However, an FBI official told us that the FBI does not have access to this information. We
contacted the ATF to determine if it had this information. ATF officials told us that the ATF does not maintain the data
and that to obtain it we would need to contact each of the 20 full and partial POC states for this information, which we
did not undertake to do.

24
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Conclusion and Recommendation
We found that in April 2019, an 18-year-old Florida resident purchased a firearm in Colorado even though
she did not meet the age requirements for her state of residence, as required by federal law, for stateimposed age restrictions. This occurred because the FFL did not verify that the purchaser met the age
requirement for Florida, the state of residence. For state-imposed age restrictions, NICS and state POCs rely
solely on FFLs to verify whether an individual meets eligibility requirements for both the state of sale and
the state of residence for out-of-state purchases. If an FFL makes an error in determining age requirements,
the NICS does not have an automatic check to identify the error. We believe that improving the NICS system
so that it automatically verifies an out-of-state purchaser’s eligibility under both the state-of-sale and the
state-of-residence age requirements would reduce the risk of improper firearms sales under federal law.
We further determined that the FBI audits of POC states to ensure compliance with background checks were
completed according to FBI policy and that the FBI had an effective process for audit recommendation
implementation and corrective action.
We recommend that the FBI:
1. Strengthen controls over the sale of firearms to out-of-state purchasers by updating the NICS
background check to verify age requirements of an out-of-state firearm purchaser’s state of
residence and state of sale to ensure basic age eligibility.

10

APPENDIX 1: Objectives, Scope, and Methodology
Objectives
The objectives of this audit were to determine: (1) how the transfer of a firearm to an out-of-state purchaser
who did not meet the age eligibility requirement in her state of residency occurred in Colorado during 2019
and what can be done to mitigate the risk of improper sales to out-of-state purchasers; and (2) if the Federal
Bureau of Investigation (FBI) appropriately evaluates Point of Contact (POC) state compliance with firearms
background checks.

Scope and Methodology
The scope of the audit covers the period Fiscal Year (FY) 2017 through October 2020, which was the
conclusion of our field work. To achieve our audit objectives, we reviewed documentation and interviewed
FBI officials regarding an April 2019 transfer in Colorado. We performed limited work with the Bureau of
Alcohol, Tobacco, Firearms and Explosives (ATF) to understand its role regarding the transfer. Specifically,
we interviewed ATF officials, reviewed its inspection guide, a report of investigation, and ATF inspection
reports for the FFL involved. We obtained the universe of audits completed by the Criminal Justice
Information Services (CJIS) Center, Audit Unit, from October 1, 2016, through December 31, 2019. We
judgmentally selected the audit files for the Florida Department of Law Enforcement and the Colorado
Bureau of Investigation from this universe. The audit files included the guide for performing the review,
support for findings, and the corrective actions to address the findings. We reviewed these two files to
determine if the CJIS Audit Unit adequately tested requirements for POC states as set forth in applicable
laws, regulations, rules, policies, and procedures. In addition, CJIS provided us 21 audit reports issued from
FY 2011 through FY 2019, as well as the Advisory Policy Board, Compliance Evaluation Subcommittee
reports. We used these reports to test the CJIS corrective action process. CJIS also provided a list of audits
completed by the audit unit from FYs 2014 through 2019 and a schedule of audits to be conducted by the
audit unit for FYs 2020 through 2022. We reviewed the list of completed audits and the schedule to verify
CJIS’s triennial audit cycle. We also interviewed the whistleblower and CJIS Audit Staff to gather information
regarding the NICS appeals process and POC state NICS audits.
We conducted this performance audit in accordance with generally accepted government auditing
standards. Those standards require that we plan and perform the audit to obtain sufficient, appropriate
evidence to provide a reasonable basis for our findings and conclusions based on our audit objective. We
believe that the evidence obtained provides a reasonable basis for our findings and conclusions based on
our audit objective.

Internal Controls
In this audit, we performed testing of internal controls significant within the context of our audit objectives.
We did not evaluate the internal controls of the FBI to provide assurance on its internal control structure as
a whole. FBI’s management is responsible for the establishment and maintenance of internal controls in
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accordance with the NICS Policy Reference Guides. Because we do not express an opinion on the FBI’s
internal control structure as a whole, we offer this statement solely for the information and use of the FBI. 25
In planning and performing our audit, we identified the following internal control components and
underlying internal control principles as significant to the audit objectives:

Internal Control Components & Principles Significant to the Audit Objectives
Control Environment Principles
The oversight body should oversee the entity’s internal control system.
Control Activity Principles
Management should design control activities to achieve objectives and respond to risks.
Management should design the entity’s information system and related control activities to
achieve objectives and respond to risks.
Management should implement control activities through policies.
Information & Communication Principles
Management should use quality information to achieve the entity’s objectives.
Management should internally communicate the necessary quality information to achieve
the entity’s objectives.
Management should externally communicate the necessary quality information to achieve
the entity’s objectives.
Monitoring Principles
Management should establish and operate monitoring activities to monitor the internal
control system and evaluate the results.
Management should remediate identified internal control deficiencies on a timely basis.

We assessed the design, implementation, and operating effectiveness of these internal controls and
identified a deficiency that we believe could affect the FBI’s ability to effectively perform background checks
of firearm purchasers to ensure compliance with laws and regulations. The internal control deficiency we
found is discussed in the Audit Results section of this report. However, because our review was limited to
these internal control components and underlying principles, it may not have disclosed all internal control
deficiencies that may have existed at the time of this audit.

Compliance with Laws and Regulations
In this audit we also tested, as appropriate, given our audit objectives and scope, selected transactions,
records, procedures, and practices, to obtain reasonable assurance that FBI’s management compiled with
federal laws and regulations for which non-compliance, in our judgment, could have a material effect on the
25

This restriction is not intended to limit the distribution of this report, which is a matter of public record.
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results of our audit. Our audit included examining, on a test basis, the FBI’s compliance with the following
laws and regulations that could have a material effect on the FBI’s operations:


NICS Policy Reference Guides



Gun Control Act, 18 U.S.C. § 922

This testing included interviewing the whistleblower and FBI personnel and reviewing supporting
documents. However, nothing came to our attention that caused us to believe that the FBI was not in
compliance with the aforementioned regulation and laws.

Sample-based Testing
We performed sample-based testing to select samples to determine if the FBI appropriately evaluates POC
state compliance with firearms background checks. This non-statistical sample design did not allow
projection of the test results to the universe from which we selected the samples.

Computer-Processed Data
During our audit, we obtained information from the CJIS Audit Unit’s Audit Information Management
database. We did not test the reliability of the system as a whole; therefore, any findings identified involving
information from systems were verified with documentation from other sources.
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APPENDIX 2: Federal Prohibitors
The Gun Control Act (GCA), codified at 18 U.S.C. § 922(g), makes it unlawful for certain categories of persons
to ship, transport, receive, or possess firearms or ammunition, to include any person:


convicted in any court of a crime punishable by imprisonment for a term exceeding 1 year;



who is a fugitive from justice;



who is an unlawful user of or addicted to any controlled substance (as defined in section 102 of the
Controlled Substances Act, codified at 21 U.S.C. § 802);



who has been adjudicated as a mental defective or has been committed to any mental institution;



who is an illegal alien;



who has been discharged from the Armed Forces under dishonorable conditions;



who has renounced his or her United States citizenship;



who is subject to a court order restraining the person from harassing, stalking, or threatening an
intimate partner or child of the intimate partner; or



who has been convicted of a misdemeanor crime of domestic violence.

The GCA at 18 U.S.C. § 922(n) also makes it unlawful for any person under indictment for a crime punishable
by imprisonment for a term exceeding 1 year to ship, transport, or receive firearms or ammunition.
Further, the GCA at 18 U.S.C. § 922(d) makes it unlawful to sell or otherwise dispose of firearms or
ammunition to any person who is prohibited from shipping, transporting, receiving, or possessing firearms
or ammunition.
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APPENDIX 3: ATF Form 4473, Firearms Transaction Record
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APPENDIX 4: The Federal Bureau of Investigation’s Response to
the Draft Audit Report

U.S. Department of Justice

Federal Bureau of Investigation
Washington, D. C. 20535-0001
May 25, 2021

The Honorable Michael E. Horowitz
Inspector General
Office of the Inspector General
U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, DC 20530
Dear Mr. Horowitz:
The Federal Bureau of Investigation (FBI) appreciates the opportunity to review and
respond to your office's report entitled, Audit ofSelected Aspects of the Federal Bureau of
Investigation 's National Instant Criminal Background Check System.
We agree it is important to strengthen controls over the sale of firearms to out-of-state
purchasers by updating the NICS background check to verify age requirements of an out-of-state
firearm purchaser's state of residence and state-of sale to ensure basic age eligibility. In that
regard, we concur with your recommendation for the FBI.
Should you have any questions, feel free to contact me. We greatly appreciate the
professionalism of your audit staff throughout this matter.

Sincerely,

Thomas G. Seiler
Section Chief
External Audit and Compliance Section
Inspection Division

FBI DOJ-OIG SAFBINICS 000003
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The Federal Bureau of Investigation's (FBI) Response to the Office of the Inspector General's
Audit of Selected Aspects of the Federal Bureau of Investigation's National Instant Criminal
Background Check System

Recommendation #1: The OIG recommends the FBI strengthen controls over the sale of
firearms to out-of-state purchasers by updating the NICS background check to verify age
requirements of an out-of-state firearm purchaser's state of residence and state of sale to
ensure basic age eligibility.
FBI Response to Recommendation #1: The FBI agrees to consider the recommendation from
the Audit of Selected Aspects of the FBl's NICS report. As stated in the report, there are several
factors that require research, analysis, and collaboration prior to a system modification; such
as, coordination with the Point of Contact states to determine how extensive the system
change would be for them, coordination with the Bureau of Alcohol, Tobacco, Firearms and
Explosives, and a regulatory review for additional data collection. The FBI will begin the
exploration of the necessary prerequisites of this recommendation on August 1, 2021 and
estimates a completion by March 31, 2022.

FBI DOJ-OIG SAFBINICS 000004
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APPENDIX 5: The Bureau of Alcohol, Tobacco, Firearms and
Explosives’ Response to the Draft Audit Report

U.S. Department of Justice

Bureau of Alcohol, Tobacco,
Firearms and Explosives
Office of Chief Co1111.1el

June 14, 2021
MEMORANDUM TO: Assistant Inspector General for Audit Jason R. Malmstrom
FROM: Deputy Chief Counsel
SUBJECT: Response to Draft Audit Report - Audit of Selected Aspects of the
Federal Bureau of Investigation's National Instant Criminal Background
System
The Department of Justice, Office of the Inspector General, recently provided the Bureau of
Alcohol, Tobacco, Firearms and Explosives (ATF) with a draft "Audit of Selected Aspects of the
Federal Bureau of Investigation's National Instant Criminal Background Check System" (NICS).
As stated in the draft report, the first objective of the audit was to determine the circumstances
under which the transfer of a firearm to a purchaser "who did not meet the purchaser's home
state legal age requirement" occurred in Colorado during 2019, and how to mitigate the risks
associated with prohibited firearm sales to out-of-state purchasers. In discussing the firearm
transfer in Colorado in April 2019, the report states, "Florida law requires an individual be age
21 or older to purchase a firearm." 1 The report concluded that an 18-year-old Florida resident
was able to purchase a firearm in Colorado even though she did not meet the age requirements
for her state of residence as required by federal law.2 As a result, the report recommends
updating the NICS background check to verify age requirements of an out-of-state firearm
purchaser's state of residence and state of sale to ensure basic age eligibility.3
The draft report, while taking no position on the matter as part of the audit, notes that ATF's
investigation did not determine whether the sale by the Colorado FFL was improper because
ATF has not issued guidance to the firearms industry regarding the Florida law that imposes the
relevant age requirement for purchasing a firearm. While ATF does publish ATF Publication
5300.5, State Laws and Published Ordinances, to assist FFLs in complying with federal, state,
and local laws when deciding whether to make an over-the-counter sale of a shotgun or rifle to
an out-of-state resident, that publication also notes that, where appropriate, FFLs should contact
state or local authorities before making that decision. The scope and effect of the age restriction
1 Draft

report, page 4.
report, page I0.
3 Draft report. page I0.
2 Draft
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contained in Florida Statute 790.065(13), a statute enacted in 1989 to require Federally licensed
firearms manufacturers, importers, and dealers in Florida contact the Florida Department of Law
Enforcement prior to the sale or transfer of a firearm to an unlicensed person, is an example of a
statute, the application of which, is appropriately directed to the Florida Attorney General.
Imposition of Age Restrictions on the Sale of Firearms Under the Gun Control Act
Federal law clearly places the responsibility for determining if the purchaser of a firearm is of
appropriate age on the FFL making the sale. This is true whether the age restriction is imposed
directly by federal law, as provided in 18 U.S.C. § 922(b)(I), or through the application of a
state, county, or local law, as provided in 18 U.S.C. §§ 922(b)(2) and (3).
As noted in the report, 18 U.S.C. § 922(b)(I) makes it unlawful for an FFL to sell or deliver any
firearm or ammunition to any individual who the licensee knows or has reasonable cause to
believe is less than 18 years of age, and if the firearm is other than a shotgun or rifle, to any
individual who the licensee knows or has reasonable cause to believe is less than 21 years of age.
While an FFL violates the law where the FFL transfers a firearm to an individual who does not
meet the age restrictions in§ 922(b)(I), age is not among the "prohibitors" set forth in 18 U.S.C.
§§ 922(g) and (n). 4
FFLs are also prohibited from selling or delivering any firearm to any person who the licensee
knows or has reasonable cause to believe does not reside in the state in which the licensee's
place of business is located, with limited exceptions. One such exception is set forth in 18
U.S.C. § 922(b)(3)(A), which states that§ 922(b)(3) shall not apply to:
the sale or delivery of any rifle or shotgun to a resident of a State other than a State in
which the licensee's place of business is located if the transferee meets in person with the
transferor to accomplish the transfer, and the sale, delivery, and receipt fully comply with
the conditions of sale in both such States (and any licensed manufacturer, importer or
dealer shall be presumed, for purposes of this subparagraph, in the absence of evidence to
the contrary, to have had actual knowledge of the State laws and published ordinances of
both States), ...
As originally enacted in 1968, the exception applied only to the sale or delivery of a rifle or
shotgun to a resident of a state contiguous to the licensee's state of business, and only if the
purchaser's state of residence permitted such sales and the sale fully complied with the legal
4 The lack of a Federal "prohibitor"' in circumstances where an individual is noc of sufficienc age to purchase a
firearm from an FFL has implicacions for the conducting of background checks pursuanl to the Brady Handgun
Violence Prevention Act. As provided in 18 U.S.C. § 922(1){2), "if receipc of a firearm would not violate subsection
(g) or (n) or State law"' the system shall assign a unique identification number to che transfer. Under the language of
Che slatule, therefore. a unique identification number shall be issued if the transferee is not prohibited from receiving
a firearm under§ 922(g) or (n) or stale law, even if the lransfer would violate § 922(b)(3). As with many other
aspeccs of firearms sales and disposicions, the law relies upon FFLs to ensure that the sale of a firearm is to a person
of sufficient age.
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conditions of sale in both such contiguous states. 5 Thus, the 1968 version of§ 922(b)(3)
essentially required states to "opt in" to its residents purchasing rifles and shotguns in contiguous
states. In addition, by limiting sales to contiguous states, an FFL making such a sale would have
a limited number of state laws to master. However, in 1986, Congress amended§ 922(b)(3) to
eliminate the contiguous state restriction, as well as the requirement for enabling state legislation
in the purchaser's home state, opting instead to place directly on the FFL the burden and
responsibility for ensuring the sale of a rifle or shotgun to an out-of-state resident complies with
the conditions of sale in both locations. By including a presumption that FFLs who make overthe-counter sales to out-of-state residents have knowledge of the applicable state laws and
published ordinances in both states, not just as to age to purchase, but all conditions of sale,
delivery, and receipt, Congress clearly cautioned FFLs to carefully scrutinize such sales at the
risk of possible prosecution.
State Laws and Published Ordinances

As previously noted, ATF P 5300.5 is a compilation of state and local laws relating to firearms
sales, delivery, and receipt. 6 The publication contains the following notation:
This material is not intended to provide legal advice and should be used only for
informational purposes. It is possible that a state may have passed a more recent law(s) or
issued interpretations or regulations that have yet to be published and are not included in
this publication. If you have any questions regarding state, county or local laws, please
contact your state's Attorney General.
Because a state or locality would be responsible for determining if a particular sale complied
with the conditions of sale under its laws, where a possible violation of§ 922(b)(3) has occurred,
like an FFL, ATF would look to the state or locality for guidance as to whether the FFL failed to
comply with state or local law, especially where a statute or ordinance is subject to multiple
interpretations.
Florida Statute § 790.065

On February 14, 2018, the deadliest high school shooting in the United States took place at
Marjory Stoneman Douglas High School in Parkland, Florida, killing 17 people and injuring 17
more. On February 21, 2018, Florida Senate Bill 7026, the "Marjory Stoneman Douglas High
School Public Safety Act" (Act) was introduced seeking to, among other things, prohibit persons
adjudicated mentally defective or committed to a mental institution from owning or possessing a
firearm until certain relief is granted; set age limits for the purchase of a firearm; and prohibit
specified acts relating to the sale and possession of bump-fire stocks. On March 9, 2018, the
Governor signed the Act into law.

5
6

See Public Law 90-618.
https://www.atf.gov/firearms/s1a1e-laws-and-published-ordinances-firearms-34th-edition.
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The Act added new provisions to Florida law (such as the addition of§ 790.401 "The Risk
Protection Order Act"), and amended other provision of Florida law. Among the amendments
made by the Act was the inclusion of a new paragraph in Florida Statute § 790.065, entitled
"Sale and delivery of firearms." As renumbered, § 790.065( 13) states:
A person younger than 21 years of age may not purchase a firearm. The sale or transfer of
a firearm to a person younger than 21 years of age may not be made or facilitated by a
licensed importer, licensed manufacturer, or licensed dealer. A person who violates this
subsection commits a felony of the third degree, punishable as provided in s. 775.082, s.
775.083, ors. 775.084. The prohibitions of this subsection do not apply to the purchase of
a rifle or shotgun by a law enforcement officer or correctional officer, as those terms are
defined ins. 943 . 10( I), (2), (3), (6), (7), (8), or (9), or a servicemember as defined ins.
250.01 .
The report, while correctly quoting the first sentence of§ 790.065( 13), fails to provide the
context in which that sentence appears. Initially it should be noted that § 790.065 is, first and
foremost, the Florida statute that establishes the responsibilities of FFLs and the Florida
Department of Law Enforcement (FDLE) in relation to the conducting of background checks for
the sale or delivery of a firearm from a licensee's inventory at the licensed premises to an
unlicensed person. As noted in the report, Florida is a NICS Point-of-Contact (POC) state.7
Florida law requires an FFL contact FDLE prior to selling a firearm from the licensee's
inventory and premises. Recognizing that it would be problematic if FFLs in other states were
required to conduct background checks through FDLE as a condition to selling or delivering a
rifle or shotgun to a Florida resident, § 790.065(l)(c) states "[t]his subsection does not apply to
the purchase, trade, or transfer of a rifle or shotgun by a resident of this state when the resident
makes such purchase, trade, or transfer from a licensed importer, licensed manufacturer, or
licensed dealer in another state." Given that, prior to amendment pursuant to the Act, the
remainder of§ 790.065 addressed the manner of processing of a firearm sale pursuant to a
background check conducted by FDLE upon request of a Florida FFL, the statute could
reasonably be interpreted to apply only to transactions involving FFLs, and only FFLs operating
in the State of Florida.
The Act's language amending§ 790.065 calls into question whether the Florida legislature
actually intended: I) to prohibit any person younger than 21 from purchasing a firearm from any
source; 2) to prohibit any person younger than 21 from purchasing a firearm only from an FFL
within or outside Florida; or 3) to prohibit any person under 21 from purchasing a firearm from a
The chart included in the report is not entirely accurate as related to background checks conducted in the State of
Florida. The chart designates Florida as a "Full POC State" stating "FFLs contact state for all firearm background
checks." See Draft report, page 1. While FFLs must contact FDLE to conduct a background check on any sale or
delivery from the licensee' s inventory, Florida does not consider the redemption of a firearm from pawn within the
pawn redemption period to be a sale or delivery from inventory. therefore, an FFL may conduct a background check
through the FBI when the firearm transfer is a pawn redemption. See https://www.fdle.state.fl.us.FPP/FA s l .aspx.
While FDLE will conduct a background check upon request of an FFL for a pawn redemption, many FFLs use the
FBI to conduct background checks on pawn redemptions to avoid the fee assessed by FDLE on each background
check.

7
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Florida FFL through FDLE's denying the transfer as part of a background check. While Florida
may well intend to assert the broadest reading of§ 790.065(13) to limit the purchase of firearms
by Florida residents under 21, the language of the statute is not so obvious as to defeat all other
possible interpretations.
When the application of a state law to firearms sales or transfers is at issue, ATF will ordinarily
contact the Attorney General in that state to seek clarification. In this case, however, the
National Rifle Association filed suit against the Florida Attorney General and FDLE in the
United States District Court for the Northern District of Florida, Case No. 4: 18cv 137, on the
same day the Act was signed, challenging the age restrictions imposed by the Act. The case,
which may ultimately provide some direction as to the scope and application of§ 790.065(13),
remains pending and in active litigation.
Given that there are a variety of ways to read the relevant Florida statute, that no guidance is
forthcoming from the Florida Attorney General, and that the statute is the subject of ongoing
litigation, ATF does not believe it would be appropriate - or even possible after any hearing on
the matter - to hold the Colorado FFL responsible for a willful violation of the Gun Control Act
for the sale at issue.
Conclusion
In amending§ 922(b)(3) Congress stated its intent to allow persons to purchase rifles and
shotguns in states other than their state of residence, and did so by advising FFLs that they would
be held accountable should the FFL sell a rifle or shotgun to an out-of-state resident that does not
comply with the sale, delivery, and receipt laws of both the state of transfer, and the purchaser's
home state. Congress placed this responsibility on the FFL with an understanding that the
complexity of state firearms laws vary widely, and the regulation of firearms sales is continually
evolving in states and localities. Although the report points to § 790.065, and suggests that
improper firearms sales to persons under 21 could be resolved by "updating" the NICS database,
§ 790.065 actually demonstrates that, along with denying the sale of firearms to persons whose
purchase runs afoul of Florida law, it would also result in NICS issuing denials on the transfer of
firearms that do not violate Florida law - a result not intended or supported by the Gun Control
Act.
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APPENDIX 6: Office of the Inspector General Analysis and
Summary of Actions Necessary to Close the Report
The OIG provided a draft of this audit report to the FBI. The FBI’s response is incorporated as Appendix 4.
In response to our draft audit report, the FBI concurred with our recommendation and discussed the
actions it will implement in response to our findings. As a result, the audit report is resolved.
The OIG also provided a draft of this audit report to ATF because of the references to ATF throughout the
report due to ATF’s role in enforcing federal firearms laws. ATF’s response is incorporated as Appendix 5. In
its response, ATF stated that the scope and effect of the age restriction in Florida Statute § 790.065(13) is an
issue appropriately directed to the Florida Attorney General. Florida Statute § 790.065(13), enacted as part
of the Marjory Stoneman Douglas High School Public Safety Act, § 10, 2018 Fla. Sess. Law Serv. Ch. 2018-3
(C.S.S.B. 7026) (West) (the Act), states in pertinent part: “A person younger than 21 years of age may not
purchase a firearm.” 26 ATF further states that the report fails to provide the context in which the abovenoted sentence appears and that, read in context, the statute could reasonably be interpreted to have a
more narrow application than the broad prohibition on purchases of firearms by any person younger than
21 that the plain language suggests, such as to apply only to transactions involving FFLs, and only FFLs
operating in the State of Florida. ATF states that: (1) there are a variety of ways to read the Florida statute;
(2) there is no guidance forthcoming from the Florida Attorney General; and (3) the statute is the subject of
ongoing federal litigation brought by the National Rifle Association (NRA). ATF concludes, therefore, that it
would not be appropriate or possible until after any hearing in the aforementioned litigation for ATF to hold
the Colorado FFL responsible for a willful violation of the federal Gun Control Act for the sale at issue in this
report. 27 ATF further concludes that our recommendation—that FBI update the NICS background check to
verify age requirements of an out-of-state firearm purchaser’s state of residence and state of sale to ensure

In full, the provision is as follows: “A person younger than 21 years of age may not purchase a firearm. The sale or
transfer of a firearm to a person younger than 21 years of age may not be made or facilitated by a licensed importer,
licensed manufacturer, or licensed dealer. A person who violates this subsection commits a felony of the third degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084. The prohibitions of this subsection do not apply to the
purchase of a rifle or shotgun by a law enforcement officer or correctional officer, as those terms are defined in
s. 943.10(1), (2), (3), (6), (7), (8), or (9), or a servicemember as defined in s. 250.01.” Florida Statute 780.065(13).
26

On June 24, 2021, subsequent to ATF’s June 15, 2021, response, the federal district court in the Swearingen matter,
the litigation involving the NRA, issued an opinion in which it rejected the NRA’s constitutional challenge to Florida
Statute 790.065(13), granted summary judgment in favor of defendant Rick Swearingen, Commissioner of the Florida
Department of Law Enforcement, and dismissed the NRA’s claims with prejudice. The Court upheld the Florida statute,
which it described as “a total ban on the purchase of any firearm from any source” for most 18-to-20-year-old Florida
residents (with limited exceptions, as stated in subsection (13), for law enforcement officers, correctional officers, and
servicemembers), in part because the Court concluded that, due to longstanding restrictions on purchase of firearms by
18 to 20 year-olds, the Second Amendment did not apply to such purchases. On July 7, 2021, the NRA filed an appeal of
the decision. The OIG offered ATF the opportunity to amend its June 15, 2021, response in view of its reliance on the
ongoing federal litigation as a reason for its uncertainty about the proper interpretation of the statute. ATF declined to
amend its response, but in communications with the OIG about the opinion, ATF maintained that, to the extent the
district court opinion suggests that the Florida Attorney General’s position is that § 790.065(13) constitutes a ban on the
purchase of firearms by 18-to-20-year-olds from any source, the opinion does not address whether that restriction is
applicable to persons or licensees outside the State of Florida, nor does it change the uncertainty as to the application of
the statute at the time of the transaction in Colorado in April 2019.
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basic age eligibility—would result in NICS issuing denials on the transfer of firearms that do not violate
Florida law, which is a result not intended or supported by the Gun Control Act.
We disagree with the premises underlying ATF’s response. ATF’s response sought to cast doubt on the
scope and meaning of the prohibition in Florida Statute § 790.065(13). However, we did not undertake this
audit to review ATF’s actions in investigating the Colorado transaction or to make a finding about whether
this transaction violated the federal Gun Control Act because it failed to fully comply with the conditions of
sale under Florida law. Rather, we focused on the Colorado transaction because it demonstrates a control
weakness in the process for verifying, through FBI’s NICS, out-of-state purchasers’ eligibility for firearms
purchases, and we believe that weakness can and should be addressed. In the Colorado transaction, the
FFL did not verify that the purchaser met the age requirement of the purchaser’s state of residence, Florida.
NICS and state POCs rely solely on FFLs to verify whether an individual meets the eligibility requirements for
both the state of sale and the state of residence for out-of-state purchases. If an FFL makes an error in
determining the state of residence age requirement in such a scenario, or if an FFL fails to verify this
requirement altogether, NICS does not have an automatic check to identify the error and simply returns a
result to the NICS inquiry without regard for this federal Gun Control Act requirement. Thus, the Colorado
transaction demonstrates the need for our recommended improvement to the NICS background check
process, which we believe would reduce the risk of improper firearms sales under federal law. FBI agrees
with that recommendation.
Regarding ATF’s legal analysis, it is not for the OIG to opine, as a matter of law, on either Florida’s Marjory
Stoneman Douglas High School Public Safety Act or the scope of ATF’s enforcement policy, nor were the
ATF’s enforcement policies the focus of this audit. However, ATF’s response raises significant questions
about its interpretation of the plain language of Florida Statute § 790.065(13), which flatly states that
“[a] person younger than 21 years of age may not purchase a firearm.” These concerns are greatly
heightened by the legislative history of the Act, which makes clear that it was the Florida legislature’s intent
to raise the age from 18 to 21 years for all firearm purchases as part of its approach to comprehensively
address the crisis of gun violence, including on school campuses. Additionally, although the NRA has since
appealed the decision, the federal district court in Swearingen upheld the constitutionality of Florida Statute
§ 790.065(13), which it described as, for virtually all 18-to-20-year-olds, “a total ban on the purchase of any
firearm from any source.” We are also concerned that the ATF appears to have adopted in its response to
our report a position that would essentially require a federal court, or a state court or regulatory body, to
confirm the enforceability of an enacted state statute before the ATF will give that statute force and effect
under the federal Gun Control Act. We believe such an approach is untenable. If ATF is inclined to the
non-enforcement of the federal Gun Control Act, either with respect to this Florida law or in other instances
when the ATF is unsure how to interpret a state law whose application is key to determining whether a
violation of federal law has occurred, ATF should seek advice from the Department’s Office of Legal Counsel
concerning the interpretation of the state law and the effect of any interpretive questions on the ATF’s
proper enforcement posture under the federal Gun Control Act.
Lastly, we do not agree with or understand ATF’s assertion that our recommendation would result in NICS
issuing denials on the transfer of firearms that do not violate Florida law. Florida law requires that virtually
all purchasers of any firearm be 21 years old. To the extent limited exceptions to this age requirement exist
(i.e., for law enforcement officers, correctional officers, and servicemembers), those exceptions would need
to be accurately reflected in any modification to NICS such that the NICS requirements mirror eligibility
requirements. The result of such a modification, responsibly implemented, would be that those who are
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ineligible to purchase firearms—and only those who are ineligible—would be properly denied through NICS
because they fail to meet the age requirements in their state of residence.
The following provides the OIG analysis of the response and summary of actions necessary to close the
report.
Recommendation for the FBI:
1. Strengthen controls over the sale of firearms to out-of-state purchasers by updating the NICS
background check to verify age requirements of an out-of-state firearm purchaser’s state of residence
and state of sale to ensure basic age eligibility.
Resolved. The FBI concurred with our recommendation. In its response, the FBI stated it agrees to
consider the recommendation. The FBI believes, as stated in the report, there are several factors that
require research, analysis, and collaboration prior to a system modification; such as, coordination with
the Point of Contact states to determine how extensive the system change would be for them,
coordination with the Bureau of Alcohol, Tobacco, Firearms and Explosives, and a regulatory review for
additional data collection. The FBI stated that it will begin the exploration of the necessary prerequisites
of this recommendation on August 1, 2021, and estimates a completion by March 31, 2022.
This recommendation can be closed when we receive documentation that the FBI has strengthened its
controls over the sale of firearms to out-of-state purchasers by updating the NICS background check to
verify age requirements of an out-of-state firearm purchaser’s state of residence and state of sale to
ensure basic age eligibility.
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